X. Regulatory Analyses

Executive Orders 12866 and 13563

This Interim Final Rule is economically significant for the purposes of Executive
Orders 12866 and 13563. Treasury, however, is proceeding under the emergency provision at
Executive Order 12866 section 6(a)(3)(D) based on the need to act expeditiously to mitigate the
current economic conditions arising from the COVID-19 public health emergency. The rule has
been reviewed by the Office of Management and Budget (OMB) in accordance with Executive
Order 12866. This rule is necessary to implement the ARPA in order to provide economic relief
to State, local, and Tribal governments adversely impacted by the COVID-19 public health
emergency.

Under Executive Order 12866, OMB must determine whether this regulatory action is
“significant” and, therefore, subject to the requirements of the Executive Order and subject to
review by OMB. Section 3(f) of Executive Order 12866 defines a significant regulatory action
as an action likely to result in a rule that may:

(1) Have an annual effect on the economy of $100 million or more, or adversely affect a
sector of the economy; productivity; competition; jobs; the environment; public
health or safety; or State, local, or Tribal governments or communities in a material
way (also referred to as “economically significant” regulations);

(2) Create a serious inconsistency or otherwise interfere with an action taken or planned
by another agency;

(3) Materially alter the budgetary impacts of entitlements, grants, user fees, or loan

programs or the rights and obligations of recipients thereof; or
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(4) Raise novel legal or policy issues arising out of legal mandates, the President’s
priorities, or the principles stated in the Executive Order.

This regulatory action is an economically significant regulatory action subject to review by OMB
under section 3(f) of Executive Order 12866. Treasury has also reviewed these regulations under
Executive Order 13563, which supplements and explicitly reaffirms the principles, structures,
and definitions governing regulatory review established in Executive Order 12866. To the extent
permitted by law, section 1(b) of Executive Order 13563 requires that an agency:

(1) Propose or adopt regulations only upon a reasoned determination that their benefits
justify their costs (recognizing that some benefits and costs are difficult to quantify);

(2) Tailor its regulations to impose the least burden on society, consistent with obtaining
regulatory objectives taking into account, among other things, and to the extent
practicable, the costs of cumulative regulations;

(3) Select, in choosing among alternative regulatory approaches, those approaches that
maximize net benefits (including potential economic, environmental, public health
and safety, and other advantages; distributive impacts; and equity);

(4) To the extent feasible, specify performance objectives, rather than the behavior or
manner of compliance a regulated entity must adopt; and

(5) Identify and assess available alternatives to direct regulation, including providing
economic incentives—such as user fees or marketable permits—to encourage the
desired behavior, or providing information that enables the public to make choices.

Executive Order 13563 also requires an agency “to use the best available techniques to

quantify anticipated present and future benefits and costs as accurately as possible.” OMB’s

Office of Information and Regulatory Affairs (OIRA) has emphasized that these techniques may
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include “identifying changing future compliance costs that might result from technological
innovation or anticipated behavioral changes.”

Treasury has assessed the potential costs and benefits, both quantitative and qualitative,
of this regulatory action, and is issuing this Interim Final Rule only on a reasoned determination
that the benefits exceed the costs. In choosing among alternative regulatory approaches,
Treasury selected those approaches that would maximize net benefits. Based on the analysis that
follows and the reasons stated elsewhere in this document, Treasury believes that this Interim
Final Rule is consistent with the principles set forth in Executive Order 13563.

Treasury also has determined that this regulatory action does not unduly interfere with States,
territories, Tribal governments, and localities in the exercise of their governmental functions.

This Regulatory Impact Analysis discusses the need for regulatory action, the potential
benefits, and the potential costs.

Need for Regulatory Action. This Interim Final Rule implements the $350 billion Fiscal
Recovery Funds of the ARPA, which Congress passed to help States, territories, Tribal
governments, and localities respond to the ongoing COVID-19 public health emergency and its
economic impacts. As the agency charged with execution of these programs, Treasury has
concluded that this Interim Final Rule is needed to ensure that recipients of Fiscal Recovery
Funds fully understand the requirements and parameters of the program as set forth in the statute
and deploy funds in a manner that best reflects Congress’ mandate for targeted fiscal relief.
This Interim Final Rule is primarily a transfer rule: it transfers $350 billion in aid from the
Federal government to states, territories, Tribal governments, and localities, generating a
significant macroeconomic effect on the U.S. economy. In making this transfer, Treasury has

sought to implement the program in ways that maximize its potential benefits while minimizing
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its costs. It has done so by aiming to target relief in key areas according to the congressional
mandate; offering clarity to States, territories, Tribal governments, and localities while
maintaining their flexibility to respond to local needs; and limiting administrative burdens.

Analysis of Benefits. Relative to a pre-statutory baseline, the Fiscal Recovery Funds
provide a combined $350 billion to State, local, and Tribal governments for fiscal relief and
support for costs incurred responding to the COVID-19 pandemic. Treasury believes that this
transfer will generate substantial additional economic activity, although given the flexibility
accorded to recipients in the use of funds, it is not possible to precisely estimate the extent to
which this will occur and the timing with which it will occur. Economic research has
demonstrated that state fiscal relief is an efficient and effective way to mitigate declines in jobs
and output during an economic downturn.'®® Absent such fiscal relief, fiscal austerity among
State, local, and Tribal governments could exert a prolonged drag on the overall economic
recovery, as occurred following the 2007-09 recession. '%*

This Interim Final Rule provides benefits across several areas by implementing the four
eligible funding uses, as defined in statute: strengthening the response to the COVID-19 public
health emergency and its economic impacts; easing fiscal pressure on State, local, and Tribal

governments that might otherwise lead to harmful cutbacks in employment or government

183 Gabriel Chodorow-Reich et al., Does State Fiscal Relief during Recessions Increase Employment?
Evidence from the American Recovery and Reinvestment Act, American Econ. J.: Econ. Policy, 4:3 118-
45 (Aug. 2012), available at https://www.aeaweb.org/articles?id=10.1257/pol.4.3.118

184 See, e.g., Fitzpatrick, Haughwout & Setren, Fiscal Drag from the State and Local Sector?, Liberty
Street Economics Blog, Federal Reserve Bank of New York (June 27, 2012),
https://www.libertystreeteconomics.newyorkfed.org/2012/06/fiscal-drag-from-the-state-and-local-
sector.html; Jiri Jonas, Great Recession and Fiscal Squeeze at U.S. Subnational Government Level, IMF
Working Paper 12/184, (July 2012), available at
https://www.imf.org/external/pubs/ft/wp/2012/wp12184.pdf; Gordon, supra note 9.
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services; providing premium pay to essential workers; and making necessary investments in
certain types of infrastructure. In implementing the ARPA, Treasury also sought to support
disadvantaged communities that have been disproportionately impacted by the pandemic. The
Fiscal Recovery Funds as implemented by the Interim Final Rule can be expected to channel
resources toward these uses in order to achieve substantial near-term economic and public health
benefits, as well as longer-term benefits arising from the allowable investments in water, sewer,
and broadband infrastructure and aid to families.

These benefits are achieved in the Interim Final Rule through a broadly flexible approach
that sets clear guidelines on eligible uses of Fiscal Recovery Funds and provides State, local, and
Tribal government officials discretion within those eligible uses to direct Fiscal Recovery Funds
to areas of greatest need within their jurisdiction. While preserving recipients’ overall flexibility,
the Interim Final Rule includes several provisions that implement statutory requirements and will
help support use of Fiscal Recovery Funds to achieve the intended benefits. The remainder of
this section clarifies how Treasury’s approach to key provisions in the Interim Final Rule will
contribute to greater realization of benefits from the program.

e Revenue Loss: Recipients will compute the extent of reduction in revenue by comparing
actual revenue to a counterfactual trend representing what could have plausibly been
expected to occur in the absence of the pandemic. The counterfactual trend begins with
the last full fiscal year prior to the public health emergency (as required by statute) and
projects forward with an annualized growth adjustment. Treasury’s decision to
incorporate a growth adjustment into the calculation of revenue loss ensures that the
formula more fully captures revenue shortfalls relative to recipients’ pre-pandemic

expectations. Moreover, recipients will have the opportunity to re-calculate revenue loss
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at several points throughout the program, recognizing that some recipients may
experience revenue effects with a lag. This option to re-calculate revenue loss on an
ongoing basis should result in more support for recipients to avoid harmful cutbacks in
future years. In calculating revenue loss, recipients will look at general revenue in the
aggregate, rather than on a source-by-source basis. Given that recipients may have
experienced offsetting changes in revenues across sources, Treasury’s approach provides
a more accurate representation of the effect of the pandemic on overall revenues.
Premium Pay: Per the statute, recipients have broad latitude to designate critical
infrastructure sectors and make grants to third-party employers for the purpose of
providing premium pay or otherwise respond to essential workers. While the Interim
Final Rule generally preserves the flexibility in the statute, it does add a requirement that
recipients give written justification in the case that premium pay would increase a
worker’s annual pay above a certain threshold. To set this threshold, Treasury analyzed
data from the Bureau of Labor Statistics to determine a level that would not require
further justification for premium pay to the vast majority of essential workers, while
requiring higher scrutiny for provision of premium pay to higher-earners who, even
without premium pay, would likely have greater personal financial resources to cope with
the effects of the pandemic. Treasury believes the threshold in the Interim Final Rule
strikes the appropriate balance between preserving flexibility and helping encourage use
of these resources to help those in greatest need. The Interim Final Rule also requires
that eligible workers have regular in-person interactions or regular physical handling of

items that were also handled by others. This requirement will also help encourage use of
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financial resources for those who have endured the heightened risk of performing
essential work.

e Withholding of Payments to Recipients: Treasury believes that for the vast majority of

recipient entities, it will be appropriate to receive funds in two separate payments. As
discussed above, withholding of payments ensures that recipients can adapt spending
plans to evolving economic conditions and that at least some of the economic benefits
will be realized in 2022 or later. However, consistent with authorities granted to
Treasury in the statute, Treasury recognizes that a subset of States with significant
remaining elevation in the unemployment rate could face heightened additional near-term
needs to aid unemployed workers and stimulate the recovery. Therefore, for a subset of
State governments, Treasury will not withhold any funds from the first payment.
Treasury believes that this approach strikes the appropriate balance between the general
reasons to provide funds in two payments and the heightened additional near-term needs
in specific States. As discussed above, Treasury set a threshold based on historical

analysis of unemployment rates in recessions.

e Hiring Public Sector Employees: The Interim Final Rule states explicitly that recipients
may use funds to restore their workforces up to pre-pandemic levels. Treasury believes
that this statement is beneficial because it eliminates any uncertainty that could cause
delays or otherwise negatively impact restoring public sector workforces (which, at time
of publication, remain significantly below pre-pandemic levels).

Finally, the Interim Final Rule aims to promote and streamline the provision of assistance
to individuals and communities in greatest need, particularly communities that have been

historically disadvantaged and have experienced disproportionate impacts of the COVID-19
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crisis. Targeting relief is in line with Executive Order 13985 On Advancing Racial Equity and
Support for Underserved Communities Through the Federal Government, which laid out an
Administration-wide priority to support “equity for all, including people of color and others who
have been historically underserved, marginalized, and adversely affected by persistent poverty
and inequality.”'®> To this end, the Interim Final Rule enumerates a list of services that may be
provided using Fiscal Recovery Funds in low-income areas to address the disproportionate
impacts of the pandemic in these communities; establishes the characteristics of essential
workers eligible for premium pay and encouragement to serve workers based on financial need;
provides that recipients may use Fiscal Recovery Funds to restore (to pre-pandemic levels) state
and local workforces, where women and people of color are disproportionately represented; %
and targets investments in broadband infrastructure to unserved and underserved areas.
Collectively, these provisions will promote use of resources to facilitate the provision of
assistance to individuals and communities with the greatest need.

Analysis of Costs. This regulatory action will generate administrative costs relative to a
pre-statutory baseline. This includes, chiefly, costs required to administer Fiscal Recovery
Funds, oversee subrecipients and beneficiaries, and file periodic reports with Treasury. It also
requires States to allocate Fiscal Recovery Funds to nonentitlement units, which are smaller units

of local government that are statutorily required to receive their funds through States.

185 Executive Order on Advancing Racial Equity and Support for Underserved Communities through the
Federal Government (Jan. 20, 2021), https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-
through-the-federal-government/ (last visited May 9, 2021).

186 David Cooper, Mary Gable & Algernon Austin, Economic Policy Institute Briefing Paper, The Public-
Sector Jobs Crisis: Women and African Americans hit hardest by job losses in state and local
governments, https://www.epi.org/publication/bp339-public-sector-jobs-crisis (last visited May 9, 2021).
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Treasury expects that the administrative burden associated with this program will be
moderate for a grant program of its size. Treasury expects that most recipients receive direct or
indirect funding from Federal government programs and that many have familiarity with how to
administer and report on Federal funds or grant funding provided by other entities. In particular,
States, territories, and large localities will have received funds from the CRF and Treasury
expects them to rely heavily on established processes developed last year or through prior grant
funding, mitigating burden on these governments.

Treasury expects to provide technical assistance to defray the costs of administration of
Fiscal Recovery Funds to further mitigate burden. In making implementation choices, Treasury
has hosted numerous consultations with a diverse range of direct recipients—States, small cities,
counties, and Tribal governments —along with various communities across the United States,
including those that are underserved. Treasury lacks data to estimate the precise extent to which
this Interim Final Rule generates administrative burden for State, local, and Tribal governments,
but seeks comment to better estimate and account for these costs, as well as on ways to lessen
administrative burdens.

Executive Order 13132

Executive Order 13132 (entitled Federalism) prohibits an agency from publishing any rule that
has federalism implications if the rule either imposes substantial, direct compliance costs on
State, local, and Tribal governments, and is not required by statute, or preempts state law, unless
the agency meets the consultation and funding requirements of section 6 of the Executive Order.
This Interim Final Rule does not have federalism implications within the meaning of the
Executive Order and does not impose substantial, direct compliance costs on State, local, and

Tribal governments or preempt state law within the meaning of the Executive Order. The
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compliance costs are imposed on State, local, and Tribal governments by sections 602 and 603 of
the Social Security Act, as enacted by the ARPA. Notwithstanding the above, Treasury has
engaged in efforts to consult and work cooperatively with affected State, local, and Tribal
government officials and associations in the process of developing the Interim Final Rule.
Pursuant to the requirements set forth in section 8(a) of Executive Order 13132, Treasury
certifies that it has complied with the requirements of Executive Order 13132.

Administrative Procedure Act

The Administrative Procedure Act (APA), 5 U.S.C. 551 et seq., generally requires public
notice and an opportunity for comment before a rule becomes effective. However, the APA
provides that the requirements of 5 U.S.C. 553 do not apply “to the extent that there is involved .
.. a matter relating to agency . . . grants.” The Interim Final Rule implements statutory
conditions on the eligible uses of the Fiscal Recovery Funds grants, and addresses the payment
of those funds, the reporting on uses of funds, and potential consequences of ineligible uses. The
rule is thus “both clearly and directly related to a federal grant program.” National Wildlife
Federation v. Snow, 561 F.2d 227, 232 (D.C. Cir. 1976). The rule sets forth the “process
necessary to maintain state . . . eligibility for federal funds,” id., as well as the “method[s] by
which states can . . . qualify for federal aid,” and other “integral part[s] of the grant program,”
Center for Auto Safety v. Tiemann, 414 F. Supp. 215, 222 (D.D.C. 1976). As a result, the
requirements of 5 U.S.C. 553 do not apply.

The APA also provides an exception to ordinary notice-and-comment procedures “when
the agency for good cause finds (and incorporates the finding and a brief statement of reasons
therefor in the rules issued) that notice and public procedure thereon are impracticable,

unnecessary, or contrary to the public interest.” 5 U.S.C. 553(b)(3)(B); see also 5 U.S.C.
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553(d)(3) (creating an exception to the requirement of a 30-day delay before the effective date of
a rule “for good cause found and published with the rule”). Assuming 5 U.S.C. 553 applied,
Treasury would still have good cause under sections 553(b)(3)(B) and 553(d)(3) for not
undertaking section 553’s requirements. The ARPA is a law responding to a historic economic
and public health emergency; it is “extraordinary” legislation about which “both Congress and
the President articulated a profound sense of ‘urgency.”” Petry v. Block, 737 F.2d 1193, 1200
(D.C. Cir. 1984). Indeed, several provisions implemented by this Interim Final Rule (sections
602(c)(1)(A) and 603(c)(1)(A)) explicitly provide funds to “respond to the public health
emergency,” and the urgency is further exemplified by Congress’s command (in sections
602(b)(6)(B) and 603(b)(7)(A)) that, “[t]o the extent practicable,” funds must be provided to
Tribes and cities “not later than 60 days after the date of enactment.” See Philadelphia Citizens
in Action v. Schweiker, 669 F.2d 877, 884 (3d Cir. 1982) (finding good cause under
circumstances, including statutory time limits, where APA procedures would have been
“virtually impossible”). Finally, there is an urgent need for States to undertake the planning
necessary for sound fiscal policymaking, which requires an understanding of how funds provided
under the ARPA will augment and interact with existing budgetary resources and tax policies.
Treasury understands that many states require immediate rules on which they can rely, especially
in light of the fact that the ARPA “covered period” began on March 3, 2021. The statutory
urgency and practical necessity are good cause to forego the ordinary requirements of notice-
and-comment rulemaking.

Congressional Review Act

The Administrator of OIRA has determined that this is a major rule for purposes of Subtitle E of

the Small Business Regulatory Enforcement and Fairness Act of 1996 (also known as the
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Congressional Review Act or CRA) (5 U.S.C. 804(2) et seq.). Under the CRA, a major rule
takes effect 60 days after the rule is published in the Federal Register. 5 U.S.C. 801(a)(3).
Notwithstanding this requirement, the CRA allows agencies to dispense with the requirements of
section 801 when the agency for good cause finds that such procedure would be impracticable,
unnecessary, or contrary to the public interest and the rule shall take effect at such time as the
agency promulgating the rule determines. 5 U.S.C. 808(2). Pursuant to section 808(2), for the
reasons discussed above, Treasury for good cause finds that a 60-day delay to provide public
notice is impracticable and contrary to the public interest.

Paperwork Reduction Act

The information collections associated with State, territory, local, and Tribal government
applications materials necessary to receive Fiscal Recovery Funds (e.g., payment information
collection and acceptance of award terms) have been reviewed and approved by OMB pursuant
to the Paperwork Reduction Act (44 U.S.C. Chapter 35) (PRA) emergency processing
procedures and assigned control number 1505-0271. The information collections related to
ongoing reporting requirements, as discussed in this Interim Final Rule, will be submitted to
OMB for emergency processing in the near future. Under the PRA, an agency may not conduct
or sponsor and a respondent is not required to respond to, an information collection unless it
displays a valid OMB control number.

Estimates of hourly burden under this program are set forth in the table below. Burden

estimates below are preliminary.
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Cost to

# # Responses Hours Total
) Total Respondent
Reporting | Respondents Per per Burden
(Estimated) | Respondent Responses response | in Hours ($48.80 per
P P hour¥)
Recipient 25 (15
Payment 5,050 1 5,050 . 1,262.5 $61,610
minutes)
Form
Acceptance 25 (15
of Award 5,050 1 5,050 . 1,262.5 $61,610
minutes)
Terms
Title V1 5,050 1 5,050 '5.0 (30 2,525 $123,220
Assurances minutes)
Quarterly
Project and 4 per year
. 5,050 20,200 25 505,000 | $24,644,000
Expenditure after first year
Report
Annual
20,000-
Project ’ 14,64
rojec ?nd 40,000 300,000 $14,640,000
Expenditure TBD 1 per year (Estimate 15 600.000 -
Report from only) ’ $29,280,000
NEUSs Y
Annual
Recovery
Plan 418 1 per year 418 100 41,800 $2,039,840
Performance
report
$41,570,280
Total 5,050 - TBD N/A 3 755’776;8' 141 fsl lsfsg 05(') -
’ T $56,210,280

* Bureau of Labor Statistics, U.S. Department of Labor, Occupational Outlook Handbook, Accountants
and Auditors, on the Internet at https://www.bls.gov/ooh/business-and-financial/accountants-and-
auditors.htm (visited March 28, 2020). Base wage of $33.89/hour increased by 44 percent to account for
fully loaded employer cost of employee compensation (benefits, etc.) for a fully loaded wage rate of

$48.80.

Periodic reporting is required by section 602(c) of Section VI of the Social Security Act

and under the Interim Final Rule.
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As discussed in Section VIII of this Supplementary Information, recipients of Fiscal
Recovery Funds will be required to submit one interim report and thereafter quarterly Project and
Expenditure reports until the end of the award period. Recipients must submit interim reports to
Treasury by August 31, 2021. The quarterly Project and Expenditure reports will include
financial data, information on contracts and subawards over $50,000, types of projects funded,
and other information regarding a recipient’s utilization of the award funds.

Nonentitlement unit recipients will be required to submit annual Project and Expenditure
reports until the end of the award period. The initial annual Project and Expenditure report for
Nonentitlement unit recipients must be submitted to Treasury by October 31, 2021. The
subsequent annual reports must be submitted to Treasury by October 31 each year.

States, territories, metropolitan cities, and counties with a population that exceeds 250,000
residents will also be required to submit an annual Recovery Plan Performance report to
Treasury. The Recovery Plan Performance report will include descriptions of the projects
funded and information on the performance indicators and objectives of the award. Each annual
Recovery Plan Performance report must be posted on the public-facing website of the recipient.
Treasury will provide additional guidance and instructions on the all the reporting requirements
outlined above for the Fiscal Recovery Funds program at a later date.

These and related periodic reporting requirements are under consideration and will be
submitted to OMB for approval under the PRA emergency provisions in the near future.

Treasury invites comments on all aspects of the reporting and recordkeeping requirements
including: (a) Whether the collection of information is necessary for the proper performance of
the functions of the agency, including whether the information has practical utility; (b) the

accuracy of the estimate of the burden of the collection of information; (c) ways to enhance the
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quality, utility, and clarity of the information to be collected; (d) ways to minimize the burden of
the collection of information; and (e) estimates of capital or start-up costs and costs of operation,
maintenance, and purchase of services to provide information. Comments should be sent by the
comment deadline to the www.regulations.gov docket with a copy to the Office of Information
and Regulatory Affairs, U.S. Office of Management and Budget, 725 17th Street NW,
Washington, DC 20503; or email to oira_submission@omb.eop.gov.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act (RFA) generally requires that when an agency issues a proposed
rule, or a final rule pursuant to section 553(b) of the Administrative Procedure Act or another
law, the agency must prepare a regulatory flexibility analysis that meets the requirements of the
RFA and publish such analysis in the Federal Register. 5 U.S.C. 603, 604.

Rules that are exempt from notice and comment under the APA are also exempt from the
RFA requirements, including the requirement to conduct a regulatory flexibility analysis, when
among other things the agency for good cause finds that notice and public procedure are
impracticable, unnecessary, or contrary to the public interest. Since this rule is exempt from the
notice and comment requirements of the APA, Treasury is not required to conduct a regulatory

flexibility analysis.
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