
   
 

 
 
 

   

 

  

    

    

   

  

   

   

  

    

   

  

 

    

   

 

 

  

 

Question 26: What are the advantages and disadvantages of setting any particular 

threshold for identifying unserved or underserved areas, minimum speed standards or scalability 

minimum?  Are there other standards that should be set (e.g., latency)? If so, why and 

how? How can such threshold, standards, or minimum be set in a way that balances the public’s 

interest in making sure that reliable broadband services meeting the daily needs of all Americans 

are available throughout the country with the providing recipients flexibility to meet the varied 

needs of their communities? 

III. Restrictions on Use 

As discussed above, recipients have considerable flexibility to use Fiscal Recovery Funds 

to address the diverse needs of their communities. To ensure that payments from the Fiscal 

Recovery Funds are used for these congressionally permitted purposes, the ARPA includes two 

provisions that further define the boundaries of the statute’s eligible uses. Section 602(c)(2)(A) 

of the Act provides that States and territories may not “use the funds … to either directly or 

indirectly offset a reduction in … net tax revenue … resulting from a change in law, regulation, 

or administrative interpretation during the covered period that reduces any tax … or delays the 

imposition of any tax or tax increase.” In addition, sections 602(c)(2)(B) and 603(c)(2) prohibit 

any recipient, including cities, nonentitlement units of government, and counties, from using 

Fiscal Recovery Funds for deposit into any pension fund. These restrictions support the use of 

funds for the congressionally permitted purposes described in Section II of this Supplementary 

Information by providing a backstop against the use of funds for purposes outside of the eligible 

use categories. 

These provisions give force to Congress’s clear intent that Fiscal Recovery Funds be 

spent within the four eligible uses identified in the statute—(1) to respond to the public health 
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emergency and its negative economic impacts, (2) to provide premium pay to essential workers, 

(3) to provide government services to the extent of eligible governments’ revenue losses, and 

(4) to make necessary water, sewer, and broadband infrastructure investments—and not 

otherwise. These four eligible uses reflect Congress’s judgment that the Fiscal Recovery Funds 

should be expended in particular ways that support recovery from the COVID-19 public health 

emergency. The further restrictions reflect Congress’s judgment that tax cuts and pension 

deposits do not fall within these eligible uses. The Interim Final Rule describes how Treasury 

will identify when such uses have occurred and how it will recoup funds put toward these 

impermissible uses and, as discussed in Section VIII of this Supplementary Information, 

establishes a reporting framework for monitoring the use of Fiscal Recovery Funds for eligible 

uses. 

A. Deposit into Pension Funds 

The statute provides that recipients may not use Fiscal Recovery Funds for “deposit into 

any pension fund.” For the reasons discussed below, Treasury interprets “deposit” in this context 

to refer to an extraordinary payment into a pension fund for the purpose of reducing an accrued, 

unfunded liability.  More specifically, the Interim Final Rule does not permit this assistance to be 

used to make a payment into a pension fund if both: 

1. the payment reduces a liability incurred prior to the start of the COVID-19 public health 

emergency, and 

2. the payment occurs outside the recipient’s regular timing for making such payments. 

Under this interpretation, a “deposit” is distinct from a “payroll contribution,” which 

occurs when employers make payments into pension funds on regular intervals, with 

contribution amounts based on a pre-determined percentage of employees’ wages and salaries. 
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As discussed above, eligible uses for premium pay and responding to the negative 

economic impacts of the COVID-19 public health emergency include hiring and compensating 

public sector employees.  Interpreting the scope of “deposit” to exclude contributions that are 

part of payroll contributions is more consistent with these eligible uses and would reduce 

administrative burden for recipients.  Accordingly, if an employee’s wages and salaries are an 

eligible use of Fiscal Recovery Funds, recipients may treat the employee’s covered benefits as an 

eligible use of Fiscal Recovery Funds. For purposes of the Fiscal Recovery Funds, covered 

benefits include costs of all types of leave (vacation, family-related, sick, military, bereavement, 

sabbatical, jury duty), employee insurance (health, life, dental, vision), retirement (pensions, 

401(k)), unemployment benefit plans (Federal and State), workers’ compensation insurance, and 

Federal Insurance Contributions Act taxes (which includes Social Security and Medicare taxes). 

Treasury anticipates that this approach to employees’ covered benefits will be 

comprehensive and, for employees whose wage and salary costs are eligible expenses, will allow 

all covered benefits listed in the previous paragraph to be eligible under the Fiscal Recovery 

Funds.  Treasury expects that this will minimize the administrative burden on recipients by 

treating all the specified covered benefit types as eligible expenses, for employees whose wage 

and salary costs are eligible expenses. 

Question 27: Beyond a “deposit” and a “payroll contribution,” are there other types of 

payments into a pension fund that Treasury should consider?  
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B. Offset a Reduction in Net Tax Revenue 

For States and territories (recipient governments160), section 602(c)(2)(A)—the offset 

provision—prohibits the use of Fiscal Recovery Funds to directly or indirectly offset a reduction 

in net tax revenue resulting from a change in law, regulation, or administrative interpretation161 

during the covered period. If a State or territory uses Fiscal Recovery Funds to offset a reduction 

in net tax revenue, the ARPA provides that the State or territory must repay to the Treasury an 

amount equal to the lesser of (i) the amount of the applicable reduction attributable to the 

impermissible offset and (ii) the amount received by the State or territory under the ARPA. See 

Section IV of this Supplementary Information. As discussed below Section IV of this 

Supplementary Information, a State or territory that chooses to use Fiscal Recovery Funds to 

offset a reduction in net tax revenue does not forfeit its entire allocation of Fiscal Recovery 

Funds (unless it misused the full allocation to offset a reduction in net tax revenue) or any non-

ARPA funding received. 

The Interim Final Rule implements these conditions by establishing a framework for 

States and territories to determine the cost of changes in law, regulation, or interpretation that 

reduce tax revenue and to identify and value the sources of funds that will offset—i.e., cover the 

cost of—any reduction in net tax revenue resulting from such changes. A recipient government 

would only be considered to have used Fiscal Recovery Funds to offset a reduction in net tax 

revenue resulting from changes in law, regulation, or interpretation if, and to the extent that, the 

160 In this sub-section, “recipient governments” refers only to States and territories.  In other sections, 
“recipient governments” refers more broadly to eligible governments receiving funding from the Fiscal 
Recovery Funds. 
161 For brevity, referred to as “changes in law, regulation, or interpretation” for the remainder of this 
preamble. 
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recipient government could not identify sufficient funds from sources other than the Fiscal 

Recovery Funds to offset the reduction in net tax revenue. If sufficient funds from other sources 

cannot be identified to cover the full cost of the reduction in net tax revenue resulting from 

changes in law, regulation, or interpretation, the remaining amount not covered by these sources 

will be considered to have been offset by Fiscal Recovery Funds, in contravention of the offset 

provision. The Interim Final Rule recognizes three sources of funds that may offset a reduction 

in net tax revenue other than Fiscal Recovery Funds—organic growth, increases in revenue (e.g., 

an increase in a tax rate), and certain cuts in spending. 

In order to reduce burden, the Interim Final Rule’s approach also incorporates the types 

of information and modeling already used by States and territories in their own fiscal and 

budgeting processes. By incorporating existing budgeting processes and capabilities, States and 

territories will be able to assess and evaluate the relationship of tax and budget decisions to uses 

of the Fiscal Recovery Funds based on information they likely have or can obtain. This 

approach ensures that recipient governments have the information they need to understand the 

implications of their decisions regarding the use of the Fiscal Recovery Funds—and, in 

particular, whether they are using the funds to directly or indirectly offset a reduction in net tax 

revenue, making them potentially subject to recoupment.  

Reporting on both the eligible uses and on a State’s or territory’s covered tax changes 

that would reduce tax revenue will enable identification of, and recoupment for, use of Fiscal 

Recovery Funds to directly offset reductions in tax revenue resulting from tax relief. Moreover, 

this approach recognizes that, because money is fungible, even if Fiscal Recovery Funds are not 

explicitly or directly used to cover the costs of changes that reduce net tax revenue, those funds 

may be used in a manner inconsistent with the statute by indirectly being used to substitute for 
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the State’s or territory’s funds that would otherwise have been needed to cover the costs of the 

reduction. By focusing on the cost of changes that reduce net tax revenue—and how a recipient 

government is offsetting those reductions in constructing its budget over the covered period—the 

framework prevents efforts to use Fiscal Recovery Funds to indirectly offset reductions in net tax 

revenue for which the recipient government has not identified other offsetting sources of 

funding. 

As discussed in greater detail below in this preamble, the framework set forth in the 

Interim Final Rule establishes a step-by-step process for determining whether, and the extent to 

which, Fiscal Recovery Funds have been used to offset a reduction in net tax revenue. Based on 

information reported annually by the recipient government: 

• First, each year, each recipient government will identify and value the changes in law, 

regulation, or interpretation that would result in a reduction in net tax revenue, as it 

would in the ordinary course of its budgeting process. The sum of these values in the 

year for which the government is reporting is the amount it needs to “pay for” with 

sources other than Fiscal Recovery Funds (total value of revenue reducing changes). 

• Second, the Interim Final Rule recognizes that it may be difficult to predict how a change 

would affect net tax revenue in future years and, accordingly, provides that if the total 

value of the changes in the year for which the recipient government is reporting is below 

a de minimis level, as discussed below, the recipient government need not identify any 

sources of funding to pay for revenue reducing changes and will not be subject to 

recoupment. 

• Third, a recipient government will consider the amount of actual tax revenue recorded in 

the year for which they are reporting. If the recipient government’s actual tax revenue is 
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greater than the amount of tax revenue received by the recipient for the fiscal year ending 

2019, adjusted annually for inflation, the recipient government will not be considered to 

have violated the offset provision because there will not have been a reduction in net tax 

revenue. 

• Fourth, if the recipient government’s actual tax revenue is less than the amount of tax 

revenue received by the recipient government for the fiscal year ending 2019, adjusted 

annually for inflation, in the reporting year the recipient government will identify any 

sources of funds that have been used to permissibly offset the total value of covered tax 

changes other than Fiscal Recovery Funds. These are: 

o State or territory tax changes that would increase any source of general fund 

revenue, such as a change that would increase a tax rate; and 

o Spending cuts in areas not being replaced by Fiscal Recovery Funds. 

The recipient government will calculate the value of revenue reduction remaining after 

applying these sources of offsetting funding to the total value of revenue reducing 

changes—that, is, how much of the tax change has not been paid for. The recipient 

government will then compare that value to the difference between the baseline and 

actual tax revenue. A recipient government will not be required to repay to the Treasury 

an amount that is greater than the recipient government’s actual tax revenue shortfall 

relative to the baseline (i.e., fiscal year 2019 tax revenue adjusted for inflation). This 

“revenue reduction cap,” together with Step 3, ensures that recipient governments can use 

organic revenue growth to offset the cost of revenue reductions. 
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• Finally, if there are any amounts that could be subject to recoupment, Treasury will 

provide notice to the recipient government of such amounts. This process is discussed in 

greater detail in Section IV of this Supplementary Information. 

Together, these steps allow Treasury to identify the amount of reduction in net tax 

revenue that both is attributable to covered changes and has been directly or indirectly offset 

with Fiscal Recovery Funds. This process ensures Fiscal Recovery Funds are used in a manner 

consistent with the statute’s defined eligible uses and the offset provision’s limitation on these 

eligible uses, while avoiding undue interference with State and territory decisions regarding tax 

and spending policies. 

The Interim Final Rule also implements a process for recouping Fiscal Recovery Funds 

that were used to offset reductions in net tax revenue, including the calculation of any amounts 

that may be subject to recoupment, a process for a recipient government to respond to a notice of 

recoupment, and clarification regarding amounts excluded from recoupment. See Section IV of 

this Supplementary Information. 

The Interim Final Rule includes several definitions that are applicable to the 

implementation of the offset provision. 

Covered change. The offset provision is triggered by a reduction in net tax revenue 

resulting from “a change in law, regulation, or administrative interpretation.” A covered change 

includes any final legislative or regulatory action, a new or changed administrative interpretation, 

and the phase-in or taking effect of any statute or rule where the phase-in or taking effect was not 

prescribed prior to the start of the covered period. Changed administrative interpretations would 

not include corrections to replace prior inaccurate interpretations; such corrections would instead 

be treated as changes implementing legislation enacted or regulations issued prior to the covered 
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period; the operative change in those circumstances is the underlying legislation or regulation 

that occurred prior to the covered period. Moreover, only the changes within the control of the 

State or territory are considered covered changes. Covered changes do not include a change in 

rate that is triggered automatically and based on statutory or regulatory criteria in effect prior to 

the covered period. For example, a state law that sets its earned income tax credit (EITC) at a 

fixed percentage of the Federal EITC will see its EITC payments automatically increase—and 

thus its tax revenue reduced—because of the Federal government’s expansion of the EITC in the 

ARPA.162 This would not be considered a covered change. In addition, the offset provision 

applies only to actions for which the change in policy occurs during the covered period; it 

excludes regulations or other actions that implement a change or law substantively enacted prior 

to March 3, 2021. Finally, Treasury has determined and previously announced that income tax 

changes—even those made during the covered period—that simply conform with recent changes 

in Federal law (including those to conform to recent changes in Federal taxation of 

unemployment insurance benefits and taxation of loan forgiveness under the Paycheck 

Protection Program) are permissible under the offset provision. 

Baseline. For purposes of measuring a reduction in net tax revenue, the Interim Final 

Rule measures actual changes in tax revenue relative to a revenue baseline (baseline). The 

baseline will be calculated as fiscal year 2019 (FY 2019) tax revenue indexed for inflation in 

162 See, e.g., Tax Policy Center, How do state earned income tax credits work?, 
https://www.taxpolicycenter.org/briefing-book/how-do-state-earned-income-tax-credits-work/ (last 
visited May 9, 2021). 
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each year of the covered period, with inflation calculated using the Bureau of Economic 

Analysis’s Implicit Price Deflator.163 

FY 2019 was chosen as the starting year for the baseline because it is the last full fiscal 

year prior to the COVID-19 public health emergency.164 This baseline year is consistent with the 

approach directed by the ARPA in sections 602(c)(1)(C) and 603(c)(1)(C), which identify the 

“most recent full fiscal year of the [State, territory, or Tribal government] prior to the 

emergency” as the comparator for measuring revenue loss. U.S. gross domestic product is 

projected to rebound to pre-pandemic levels in 2021,165 suggesting that an FY 2019 pre-

pandemic baseline is a reasonable comparator for future revenue levels. The FY 2019 baseline 

revenue will be adjusted annually for inflation to allow for direct comparison of actual tax 

revenue in each year (reported in nominal terms) to baseline revenue in common units of 

measurement; without inflation adjustment, each dollar of reported actual tax revenue would be 

worth less than each dollar of baseline revenue expressed in 2019 terms. 

Reporting year. The Interim Final Rule defines “reporting year” as a single year within 

the covered period, aligned to the current fiscal year of the recipient government during the 

covered period, for which a recipient government reports the value of covered changes and any 

sources of offsetting revenue increases (“in-year” value), regardless of when those changes were 

enacted. For the fiscal years ending in 2021 or 2025 (partial years), the term “reporting year” 

163 U.S. Department of Commerce, Bureau of Economic Analysis, GDP Price Deflator, 
https://www.bea.gov/data/prices-inflation/gdp-price-deflator (last visited May 9, 2021). 
164 Using Fiscal Year 2019 is consistent with section 602 as Congress provided for using that baseline for 
determining the impact of revenue loss affecting the provision of government services.  See section 
602(c)(1)(C). 
165 Congressional Budget Office, An Overview of the Economic Outlook: 2021 to 2031 (February 1, 
2021), available at https://www.cbo.gov/publication/56965. 
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refers to the portion of the year falling within the covered period. For example, the reporting 

year for a fiscal year beginning July 2020 and ending June 2021 would be from March 3, 2021 to 

July 2021. 

Tax revenue. The Interim Final Rule’s definition of “tax revenue” is based on the Census 

Bureau’s definition of taxes, used for its Annual Survey of State Government Finances.166 It 

provides a consistent, well-established definition with which States and territories will be 

familiar and is consistent with the approach taken in Section II.C of this Supplementary 

Information describing the implementation of sections 602(c)(1)(C) and 603(c)(1)(C) of the Act, 

regarding revenue loss. Consistent with the approach described in Section II.C of this 

Supplementary Information, tax revenue does not include revenue taxed and collected by a 

different unit of government (e.g., revenue from taxes levied by a local government and 

transferred to a recipient government). 

Framework. The Interim Final Rule provides a step-by-step framework, to be used in 

each reporting year, to calculate whether the offset provision applies to a State’s or territory’s use 

of Fiscal Recovery Funds: 

(1) Covered changes that reduce tax revenue. For each reporting year, a recipient 

government will identify and value covered changes that the recipient government predicts will 

have the effect of reducing tax revenue in a given reporting year, similar to the way it would in 

the ordinary course of its budgeting process. The value of these covered changes may be 

reported based on estimated values produced by a budget model, incorporating reasonable 

assumptions, that aligns with the recipient government’s existing approach for measuring the 

166 U.S. Census Bureau, Annual Survey of State and Local Government Finances Glossary, 
https://www.census.gov/programs-surveys/state/about/glossary.html (last visited Apr. 30, 2021). 
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effects of fiscal policies, and that measures relative to a current law baseline. The covered 

changes may also be reported based on actual values using a statistical methodology to isolate 

the change in year-over-year revenue attributable to the covered change(s), relative to the current 

law baseline prior to the change(s). Further, estimation approaches should not use dynamic 

methodologies that incorporate the projected effects of macroeconomic growth because 

macroeconomic growth is accounted for separately in the framework. Relative to these dynamic 

scoring methodologies, scoring methodologies that do not incorporate projected effects of 

macroeconomic growth rely on fewer assumptions and thus provide greater consistency among 

States and territories. Dynamic scoring that incorporates macroeconomic growth may also 

increase the likelihood of underestimation of the cost of a reduction in tax revenue. 

In general and where possible, reporting should be produced by the agency of the 

recipient government responsible for estimating the costs and effects of fiscal policy changes. 

This approach offers recipient governments the flexibility to determine their reporting 

methodology based on their existing budget scoring practices and capabilities. In addition, the 

approach of using the projected value of changes in law that enact fiscal policies to estimate the 

net effect of such policies is consistent with the way many States and territories already consider 

tax changes.167 

(2) In excess of the de minimis. The recipient government will next calculate the total 

value of all covered changes in the reporting year resulting in revenue reductions, identified in 

Step 1. If the total value of the revenue reductions resulting from these changes is below the de 

167 See, e.g., Megan Randall & Kim Rueben, Tax Policy Center, Sustainable Budgeting in the States: 
Evidence on State Budget Institutions and Practices (Nov. 2017), available at 
https://www.taxpolicycenter.org/sites/default/files/publication/149186/sustainable-budgeting-in-the-
states_1.pdf. 

89 

https://www.taxpolicycenter.org/sites/default/files/publication/149186/sustainable-budgeting-in-the


   
 

 
 
 

  

  

 

    

  

 

   

  

   

    

 

   

  

     

   

   

    

    

 
 

   

minimis level, the recipient government will be deemed not to have any revenue-reducing 

changes for the purpose of determining the recognized net reduction. If the total is above the de 

minimis level, the recipient government must identify sources of in-year revenue to cover the full 

costs of changes that reduce tax revenue. 

The de minimis level is calculated as 1 percent of the reporting year’s baseline. Treasury 

recognizes that, pursuant to their taxing authority, States and territories may make many small 

changes to alter the composition of their tax revenues or implement other policies with marginal 

effects on tax revenues. They may also make changes based on projected revenue effects that 

turn out to differ from actual effects, unintentionally resulting in minor revenue changes that are 

not fairly described as “resulting from” tax law changes. The de minimis level recognizes the 

inherent challenges and uncertainties that recipient governments face, and thus allows relatively 

small reductions in tax revenue without consequence. Treasury determined the 1 percent level 

by assessing the historical effects of state-level tax policy changes in state EITCs implemented to 

effect policy goals other than reducing net tax revenues.168 The 1 percent de minimis level 

reflects the historical reductions in revenue due to minor changes in state fiscal policies. 

(3) Safe harbor. The recipient government will then compare the reporting year’s actual 

tax revenue to the baseline. If actual tax revenue is greater than the baseline, Treasury will deem 

the recipient government not to have any recognized net reduction for the reporting year, and 

therefore to be in a safe harbor and outside the ambit of the offset provision. This approach is 

consistent with the ARPA, which contemplates recoupment of Fiscal Recovery Funds only in the 

event that such funds are used to offset a reduction in net tax revenue. If net tax revenue has not 

168 Data provided by the Urban-Brookings Tax Policy Center for state-level EITC changes for 2004-2017. 
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been reduced, this provision does not apply. In the event that actual tax revenue is above the 

baseline, the organic revenue growth that has occurred, plus any other revenue-raising changes, 

by definition must have been enough to offset the in-year costs of the covered changes. 

(4) Consideration of other sources of funding. Next, the recipient government will 

identify and calculate the total value of changes that could pay for revenue reduction due to 

covered changes and sum these items. This amount can be used to pay for up to the total value 

of revenue-reducing changes in the reporting year. These changes consist of two categories: 

(a) Tax and other increases in revenue. The recipient government must identify and 

consider covered changes in policy that the recipient government predicts will have the effect of 

increasing general revenue in a given reporting year. As when identifying and valuing covered 

changes that reduce tax revenue, the value of revenue-raising changes may be reported based on 

estimated values produced by a budget model, incorporating reasonable assumptions, aligned 

with the recipient government’s existing approach for measuring the effects of fiscal policies, 

and measured relative to a current law baseline, or based on actual values using a statistical 

methodology to isolate the change in year-over-year revenue attributable to the covered 

change(s). Further, and as discussed above, estimation approaches should not use dynamic 

scoring methodologies that incorporate the effects of macroeconomic growth because growth is 

accounted for separately under the Interim Final Rule. In general and where possible, reporting 

should be produced by the agency of the recipient government responsible for estimating the 

costs and effects of fiscal policy changes. This approach offers recipient governments the 

flexibility to determine their reporting methodology based on their existing budget scoring 

practices and capabilities. 
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(b) Covered spending cuts. A recipient government also may cut spending in certain 

areas to pay for covered changes that reduce tax revenue, up to the amount of the recipient 

government’s net reduction in total spending as described below. These changes must be 

reductions in government outlays not in an area where the recipient government has spent Fiscal 

Recovery Funds. To better align with existing reporting and accounting, the Interim Final Rule 

considers the department, agency, or authority from which spending has been cut and whether 

the recipient government has spent Fiscal Recovery Funds on that same department, agency, or 

authority. This approach was selected to allow recipient governments to report how Fiscal 

Recovery Funds have been spent using reporting units already incorporated into their budgeting 

process. If they have not spent Fiscal Recovery Funds in a department, agency, or authority, the 

full amount of the reduction in spending counts as a covered spending cut, up to the recipient 

government’s net reduction in total spending. If they have, the Fiscal Recovery Funds generally 

would be deemed to have replaced the amount of spending cut and only reductions in spending 

above the amount of Fiscal Recovery Funds spent on the department, agency, or authority would 

count. 

To calculate the amount of spending cuts that are available to offset a reduction in tax 

revenue, the recipient government must first consider whether there has been a reduction in total 

net spending, excluding Fiscal Recovery Funds (net reduction in total spending). This approach 

ensures that reported spending cuts actually create fiscal space, rather than simply offsetting 

other spending increases. A net reduction in total spending is measured as the difference 

between total spending in each reporting year, excluding Fiscal Recovery Funds spent, relative to 

total spending for the recipient’s fiscal year ending in 2019, adjusted for inflation. Measuring 

reductions in spending relative to 2019 reflects the fact that the fiscal space created by a 
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spending cut persists so long as spending remains below its original level, even if it does not 

decline further, relative to the same amount of revenue. Measuring spending cuts from year to 

year would, by contrast, not recognize any available funds to offset revenue reductions unless 

spending continued to decline, failing to reflect the actual availability of funds created by a 

persistent change and limiting the discretion of States and territories. In general and where 

possible, reporting should be produced by the agency of the recipient government responsible for 

estimating the costs and effects of fiscal policy changes. Treasury chose this approach because 

while many recipient governments may score budget legislation using projections, spending cuts 

are readily observable using actual values. 

This approach—allowing only spending reductions in areas where the recipient 

government has not spent Fiscal Recovery Funds to be used as an offset for a reduction in net tax 

revenue—aims to prevent recipient governments from using Fiscal Recovery Funds to supplant 

State or territory funding in the eligible use areas, and then use those State or territory funds to 

offset tax cuts.  Such an approach helps ensure that Fiscal Recovery Funds are not used to 

“indirectly” offset revenue reductions due to covered changes. 

In order to help ensure recipient governments use Fiscal Recovery Funds in a manner 

consistent with the prescribed eligible uses and do not use Fiscal Recovery Funds to indirectly 

offset a reduction in net tax revenue resulting from a covered change, Treasury will monitor 

changes in spending throughout the covered period. If, over the course of the covered period, a 

spending cut is subsequently replaced with Fiscal Recovery Funds and used to indirectly offset a 

reduction in net tax revenue resulting from a covered change, Treasury may consider such 

change to be an evasion of the restrictions of the offset provision and seek recoupment of such 

amounts.  
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(5) Identification of amounts subject to recoupment. If a recipient government (i) reports 

covered changes that reduce tax revenue (Step 1); (ii) to a degree greater than the de minimis 

(Step 2); (iii) has experienced a reduction in net tax revenue (Step 3); and (iv) lacks sufficient 

revenue from other, permissible sources to pay for the entirety of the reduction (Step 4), then the 

recipient government will be considered to have used Fiscal Recovery Funds to offset a 

reduction in net tax revenue, up to the amount that revenue has actually declined. That is, the 

maximum value of reduction in revenue due to covered changes which a recipient government 

must cover is capped at the difference between the baseline and actual tax revenue.169 In the 

event that the baseline is above actual tax revenue and the difference between them is less than 

the sum of revenue reducing changes that are not paid for with other, permissible sources, 

organic revenue growth has implicitly offset a portion of the reduction. For example, if a 

recipient government reduces tax revenue by $1 billion, makes no other changes, and 

experiences revenue growth driven by organic economic growth worth $500 million, it need only 

pay for the remaining $500 million with sources other than Fiscal Recovery Funds. The revenue 

reduction cap implements this approach for permitting organic revenue growth to cover the cost 

of tax cuts.  

Finally, as discussed further in Section IV of this Supplementary Information, a recipient 

government may request reconsideration of any amounts identified as subject to recoupment 

under this framework. This process ensures that all relevant facts and circumstances, including 

information regarding planned spending cuts and budgeting assumptions, are considered prior to 

a determination that an amount must be repaid. Amounts subject to recoupment are calculated 

169 This cap is applied in section 35.8(c) of the Interim Final Rule, calculating the amount of funds used in 
violation of the tax offset provision. 
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on an annual basis; amounts recouped in one year cannot be returned if the State or territory 

subsequently reports an increase in net tax revenue. 

To facilitate the implementation of the framework above, and in addition to reporting 

required on eligible uses, in each year of the reporting period, each State and territory will report 

to Treasury the following items: 

• Actual net tax revenue for the reporting year; 

• Each revenue-reducing change made to date during the covered period and the in-year 

value of each change; 

• Each revenue-raising change made to date during the covered period and the in-year 

value of each change; 

• Each covered spending cut made to date during the covered period, the in-year value of 

each cut, and documentation demonstrating that each spending cut is covered as 

prescribed under the Interim Final Rule; 

Treasury will provide additional guidance and instructions the reporting requirements at a later 

date. 

Question 28: Does the Interim Final Rule’s definition of tax revenue accord with existing 

State and territorial practice and, if not, are there other definitions or elements Treasury should 

consider? Discuss why or why not. 

Question 29: The Interim Final Rule permits certain spending cuts to cover the costs of 

reductions in tax revenue, including cuts in a department, agency, or authority in which the 

recipient government is not using Fiscal Recovery Funds. How should Treasury and recipient 

governments consider the scope of a department, agency, or authority for the use of funds to 
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ensure spending cuts are not being substituted with Fiscal Recovery Funds while also avoiding 

an overbroad definition of that captures spending that is, in fact, distinct? 

Question 30: Discuss the budget scoring methodologies currently used by States and 

territories. How should the Interim Final Rule take into consideration differences in 

approaches? Please discuss the use of practices including but not limited to macrodynamic 

scoring, microdynamic scoring, and length of budget windows. 

Question 31: If a recipient government has a balanced budget requirement, how will that 

requirement impact its use of Fiscal Recovery Funds and ability to implement this framework? 

Question 32: To implement the framework described above, the Interim Final Rule 

establishes certain reporting requirements.  To what extent do recipient governments already 

produce this information and on what timeline? Discuss ways that Treasury and recipient 

governments may better rely on information already produced, while ensuring a consistent 

application of the framework. 

Question 33:  Discuss States’ and territories’ ability to produce the figures and numbers 

required for reporting under the Interim Final Rule. What additional reporting tools, such as a 

standardized template, would facilitate States’ and territories’ ability to complete the reporting 

required under the Interim Final Rule? 

C. Other Restrictions on Use 

Payments from the Fiscal Recovery Funds are also subject to pre-existing limitations 

provided in other Federal statutes and regulations and may not be used as non-Federal match for 

other Federal programs whose statute or regulations bar the use of Federal funds to meet 
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matching requirements.  For example, payments from the Fiscal Recovery Funds may not be 

used to satisfy the State share of Medicaid.170 

As provided for in the award terms, payments from the Fiscal Recovery Funds as a 

general matter will be subject to the provisions of the Uniform Administrative Requirements, 

Cost Principles, and Audit Requirements for Federal Awards (2 CFR 200) (the Uniform 

Guidance), including the cost principles and restrictions on general provisions for selected items 

of cost.  

D. Timeline for Use of Fiscal Recovery Funds 

Section 602(c)(1) and section 603(c)(1) require that payments from the Fiscal Recovery 

Funds be used only to cover costs incurred by the State, territory, Tribal government, or local 

government by December 31, 2024.  Similarly, the CARES Act provided that payments from the 

CRF be used to cover costs incurred by December 31, 2021.171 The definition of “incurred” does 

not have a clear meaning.  With respect to the CARES Act, on the understanding that the CRF 

was intended to be used to meet relatively short-term needs, Treasury interpreted this 

requirement to mean that, for a cost to be considered to have been incurred, performance of the 

service or delivery of the goods acquired must occur by December 31, 2021.  In contrast, the 

ARPA, passed at a different stage of the COVID-19 public health emergency, was intended to 

provide more general fiscal relief over a broader timeline.  In addition, the ARPA expressly 

permits the use of Fiscal Recovery Funds for improvements to water, sewer, and broadband 

infrastructure, which entail a longer timeframe.  In recognition of this, Treasury is interpreting 

170 See 42 CFR 433.51 and 45 CFR 75.306. 
171 Section 1001 of Division N of the Consolidated Appropriations Act, 2021 amended section 601(d)(3) 
of the Act by extending the end of the covered period for CRF expenditures from December 30, 2020 to 
December 31, 2021. 
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