unemployment rate relative to its pre-pandemic level. For U.S. territories that are not included in
the Bureau of Labor Statistics” monthly unemployment rate data, the Secretary will not exercise
the authority to withhold amounts from the Fiscal Recovery Funds.

VI. Transfer

The statute authorizes State, territorial, and Tribal governments; counties; metropolitan
cities; and nonentitlement units of local government (counties, metropolitan cities, and
nonentitlement units of local government are collectively referred to as “local governments™) to
transfer amounts paid from the Fiscal Recovery Funds to a number of specified entities. By
permitting these transfers, Congress recognized the importance of providing flexibility to
governments seeking to achieve the greatest impact with their funds, including by working with
other levels or units of government or private entities to assist recipient governments in carrying
out their programs. This includes special-purpose districts that perform specific functions in the
community, such as fire, water, sewer, or mosquito abatement districts.

Specifically, under section 602(c)(3), a State, territory, or Tribal government may transfer
funds to a “private nonprofit organization . . . a Tribal organization . . . a public benefit
corporation involved in the transportation of passengers or cargo, or a special-purpose unit of
State or local government.”!®® Similarly, section 603(c)(3) authorizes a local government to
transfer funds to the same entities (other than Tribal organizations).

The Interim Final Rule clarifies that the lists of transferees in Sections 602(c)(3) and
603(c)(3) are not exclusive. The Interim Final Rule permits State, territorial, and Tribal

governments to transfer Fiscal Recovery Funds to other constituent units of government or

180 § 602(c)(3) of the Act.
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private entities beyond those specified in the statute. Similarly, local governments are authorized
to transfer Fiscal Recovery Funds to other constituent units of government (e.g., a county is able
to transfer Fiscal Recovery Funds to a city, town, or school district within it) or to private
entities. This approach is intended to help provide funding to local governments with needs that
may exceed the allocation provided under the statutory formula.

State, local, territorial, and Tribal governments that receive a Federal award directly from
a Federal awarding agency, such as Treasury, are “recipients.” A transferee receiving a transfer
from a recipient under sections 602(c)(3) and 603(c)(3) will be a subrecipient. Subrecipients are
entities that receive a subaward from a recipient to carry out a program or project on behalf of
the recipient with the recipient’s Federal award funding. The recipient remains responsible for
monitoring and overseeing the subrecipient’s use of Fiscal Recovery Funds and other activities
related to the award to ensure that the subrecipient complies with the statutory and regulatory
requirements and the terms and conditions of the award. Recipients also remain responsible for
reporting to Treasury on their subrecipients’ use of payments from the Fiscal Recovery Funds for
the duration of the award.

Transfers under sections 602(c)(3) and 603(c)(3) must qualify as an eligible use of Fiscal
Recovery Funds by the transferor. Once Fiscal Recovery Funds are received, the transferee must
abide by the restrictions on use applicable to the transferor under the ARPA and other applicable
law and program guidance. For example, if a county transferred Fiscal Recovery Funds to a
town within its borders to respond to the COVID-19 public health emergency, the town would be
bound by the eligible use requirements applicable to the county in carrying out the county’s goal.

This also means that county A may not transfer Fiscal Recovery Funds to county B for use in
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county B because such a transfer would not, from the perspective of the transferor (county A), be
an eligible use in county A.

Section 603(c)(4) separately provides for transfers by a local government to its State or
territory. A transfer under section 603(c)(4) will not make the State a subrecipient of the local
government, and such Fiscal Recovery Funds may be used by the State for any purpose
permitted under section 602(c). A transfer under section 603(c)(4) will result in a cancellation or
termination of the award on the part of the transferor local government and a modification of the
award to the transferee State or territory. The transferor must provide notice of the transfer to
Treasury in a format specified by Treasury. If the local government does not provide such
notice, it will remain legally obligated to Treasury under the award and remain responsible for
ensuring that the awarded Fiscal Recovery Funds are being used in accordance with the statute
and program guidance and for reporting on such uses to Treasury. A State that receives a
transfer from a local government under section 603(c)(4) will be bound by all of the use
restrictions set forth in section 602(c) with respect to the use of those Fiscal Recovery Funds,
including the prohibitions on use of such Fiscal Recovery Funds to offset certain reductions in
taxes or to make deposits into pension funds.

Question 35: What are the advantages and disadvantages of treating the list of
transferees in sections 602(c)(3) and 603(c)(3) as nonexclusive, allowing States and localities to
transfer funds to entities outside of the list?

Question 36: Are there alternative ways of defining “special-purpose unit of State or
local government” and “public benefit corporation” that would better further the aims of the

Funds?
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